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BYFCORE TIL
FOLLUTIOCII COWRTRCL ILEAFZIIGE ECARD
STATE OF 1 ASHIIGTC..

I:0 TEE MATTER OF
KCRERT ANDREVS and ROFERT
J. FETERELN,

PCHEF Nos.CE;:22 77-26

and 77-31

Appellants,

w

v,
FINAL FINDINGS COF FACT,

STATE OF WASHINGTON, CONCLUSIONS OF LAW AND ORDER

CEPARTMLNT OF ECCLOGY and
JCEN R. RINTA,

Respondents.
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These consolidated natters, the appeal of the issuance of
three ground water perrits, came kefore the Pollution Centrol
hearings EBcard, W. A. Gissberg, Chairman, and Chris Smith at a
forral hearing in Yakima cn lMarch 2& and 29, 1977. David Akana
nresided.

Lppellant Andrews was represented by his attorneys, Georce
Volcott and R. Wavne Bjur; appellant Petersen was represented by

his attorney, Stever L. Wilgers; respondent Derpartment of Ecology

§ F No 'M25—~05--8-67



1 |1 as represented¢ ry Laura E. Eckert, Assistant Attcrrney Generzal;
respendert Rinta arpeared pro se. Yakima ccurt reperter, Clive
Blenkentaker, recordea the proceedings.

Havinc Feard the testimeorny, having examinecd the exhikats,

[ BT N L -

and being fully advised, the Pclluticn Control Hearings Ecard

6 | rakes the fcllewang

7 FINDILIGS CF FACT
8 I.
9 The area cf concern ir thas ratter 1s kounded apprexinately

10 | tc tre necr+t! ky the Eorse Heaven hills and the Town of Frcsser, to

11 | tne east by the bend of the Colurbkia River near Kennewick and

—
o
Hl

ichland, to the south ky the Colurkia River, and to the west by the

13 | fcothills of the Cascacdes. Withain this area there have been

14 | ti.elve lava flows 1dentified. The size cf each {lcw varies 1in aresa,

15 | some extendirg beyond the Horse Feaven Hills and coverang hurdreds

16 | to thcusands of square riles. Two of the lava flows support the two

17 | rajor agquifers used for irrigaticn in the area. The rajority of the water

18 | ~oves laterally in a scuth-soutbeasterly directicn ir the aquifers

—
o
4]

r¢ ray take upm to hurdreds of years tc rceve undercround a ¢distance of
20+ elve males.

21 Within a portior cf the akcve-described area the Departrent of
22 . Ccoclegy, in early 1973, establisied, by & reans nct known to us, a

23 | so-called "Dead Cenyon Held Area", the present effect of which 1s thet
24 | no acticr 1s or will be taken by the Departrent on any new ground

23 v vater vithdraval apwlication vvithin the Held Area until water

26 | arpropriated under existing perrits has Leen put to use and its effects

27 ' FIMAL FINDINGS OF FACT,
CCxCLUSIONS OF LAW AND ORDER
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or existing raichts have been deterriined. The gecgraphical boundaries
of the liold Area were determined by tre LCepartrert for administrative
convenlence. Certainly, based upcr evicdence adduced at the hearing
on these appeals, the boundaries cf the Fcld Area were, and are row,
not based upcn any hydrclogical ncr geclcacical basis in fact.
IT.

Recharge of wa+er to the scuifers 1s trcught to ceone from
tve ne-or areas. The first of these i1s tte Rller Creek area vhich is
tce the north arnd wvest ard both insice and outside of the Dead Canyon
Hold. Water freom tlis recharce area mroves laterallv generally to the
south and the Columbk:a River. The second recharge area 1s in the vicinity
cf the Glade Creek area which lies to the north and east and koth
within ard withcut the Dead Canyeon Hold. Rainwater is nct considered
to be a rajor scurce of recharge tc the aguifers. BAny conclusicn regarding
recharge is only tentative at this time because no detailed study thereof
has kbeen conducted. There is ground water available for appropriation
in tke Horse Feaven Hills, but the actual amount is ncw unknown.

ITT.

Respcndent Rarta owns 1,440 acres of land intended for farring
v.th deep well irrigaticn. e received permrit G4-24252 to appropriate
2,500 gallons per minute (gpm) and 1,660 acre-feet of vater per year,
perr 1t G4-24253 to appropriate 2,50C gpr ard 880 acre-feet of water
per year, anc permit G4-24399 to appropriate an additicnal 1,500 gpm and
2,040 acre~feet of water per vear at his exasting vell. Each permit
allows the aprrcuriaticn of water from the same aquifers in vhich

aprpellants either have existing vater richts or have applicaticns fcr

FINAL FINDINGS OF FACT,
CONCLUSIONS OF LAW AND ORDER
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1 | permats to apprcpriete water which are pricr in tire to that cf respondernt
2 | Rinta. The granting of the feregeung perrits to Rainta resulted in the

3 1 subject eppeals.

4 Iv.

S Appellart Andérews has fcur existing wells. The wells are

l
6 | a~proxirately twelve riles frer Lrc p.cpcsed and existing Rinta
]

i\

1

=

=. T™wc of the Ancrews' wells exhibit artesian characteraistics.

8  Cne of the artesian welils, known as the nunber tnree well, draws

95 water frer acvilfers lccated between 600 and 670 feet and between
|
10 « £5C and 900 feet. Andrews has tvc pending applicaticns fcr proposed

11 | appreogriations vhick applications are prior 1in time tc the kinta
12 i arplicaticns now on appeal. All of Ancrews' existing and prcposed
13 | vells are located within the Dezc Canyon Hold Area.

14 2 recent drilling of a Washirngton State Departrent of

15 | Naturzal Resources well located about one rile from Andrews' number

16 | “Free well substantially reduvcecd the head cf the well and caused

17 | Ardrews a crcp loss cf akout $66,000.00.

18 . V.

19 . Lrrelliant Fetersen, whe farrs 2,064 acres, Las permits for
!

2u four wells of wrach orly cone 1s operakle. His vell 15 located

- 1 . a -
Zli arout s1x riles from the propocsed and existinc Rinta wvells. Petersen

Qr

nd his son also have five pending permit applications, one of which is
3 . prior in time to the Rinta applications at issue. All of Petersen's

evisting and proposed wells are located within the Dead Canyon

[ E>]
on

jon

Fcld Area.

o
<

As a consequence of the reduced amount of precipitation over

12
=1

FINAL FINDINGS OF FACT,
CONCLUSIONS OF LAW AND ORDER

S F o M8 A



W o b3 M

(54}

=R -]

12
—

the last three vears, the crop vield fror Petersen's dry land
farrming 1s diminishing. EBecause 95% of his incore 1s based on
dry land farming, 1t 1s necessary for hir to becain to irrigate his
land from wells in order to ke akle to continue to farn his property.
v,
A well ovned by !latsen, vho 1s not an appellant, 1s located
about two riles north and east of the Rinta 1ell. !iatsen's
360-foot deep well has a static water level of 50 feet and
produces 750 gpm with a 50-foot drawdowvn. The purxrp drawvs water
at the 100-foot level. Although the Matsen well 1s and 1ll be
affected by existing and proposed Rinta wells, a drawdown caused
by any Rinta well would be about 14 feet. It was not proven that
Rinta's existing well caused the 50-~foot drawdown in Matsen's well.
VII.
The amount of ground water which can be withdrawn from the
two major aquifers changes from place to place. Productivity of
wells could be affected by geological structural differences,
porosity, sediment thickness, and permeability. Thus, the y:ield
of water can vary tremendously from one place to another even though
the underlying geology ray be similar. The effect of one well drawing
water from one location upon another well in another location is
dirinished by distance.
VIII.
The vells of the appellants and Matsen penetrate the same basalt
layers and déraw from the sanme general water aguifers. HNonetheless, each

well exhibits different characteristics and productivity.

FINAL FINDIKNGS OF FACT,
COIICLUSIONS OF LAW AND ORDER
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IX.
The appropriation of water from the Rinta permits would be
from the same two rajor aguifer systems that supply the existing
’ A~drews and Petersen vells., The proposeé viithdrawals would not
have an adverse effect upon the pu~ping l:ft, or pressure 1in the case
o< the artesian wells, of each arnellart's wells. Rather, the
oredicted effect, about one-inch drawvdown in each of appellant’s
wells, 1s so slight as to be karely reasurable.
X.
Based on present knowledge, there is no geological or hydrological
reason for the boundary designation of the Dead Canyon hold Area.
I+ 1s likely that upon reconsideration by the Departrent of Ecology of
the Hold Area, the boundaries thereof will be either expanded or elimin
by 1t. A Departrent of Ecology study of the Eorse Heaven Hills area was
started in 1976, but due to the current drought, was curtailed. There
ras been no reqguest by anyone, or action by the Departrent, to designate

the Horse Heaven H1lls a subarea within the rmeaning of RCW 90.44 because

tnere has been no demonstrated need foxr 1it.
XI.
The Departnent has not forrally establ:shed for the Horse Heaven

I'.11s what a reasonable or feasible parmping lift would be considering

, such factors as farr size, econorics, and availability of power.

’ T~e Department opines that a reasonable or feasible punping laft
I v.ouléd be between 400 and 500 feet.
I XII.

Any Conciusion of Law which should be deemed a Finding o=

. FINAL FINDINGS QOF FACT,
CONCLUSIOMNS OF LAW AND ORDER
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1 |Fact s hereby adopted as such.

2 Fror these Findings, the Board comes to these

3 | COLKCLUSIOIIS QF LAW

4 | TI.

5 : The Board has jurisdiction over the nersons and over the subject

§ | ratter of this proceedircg in which the appellants' primary rotivation 1is

to attack the validity of the Deac Canyon Lold Area designation.

b |

8 IX.

9 The standards fcr the issuarce of a permit to apprcpriate

190 | ground water are set forth in chapter 90.44 RCW. The Departrent

1] | Fust make five deterrirations prior to issuance of a water-use

19 | permat: (1) waat water, 1f any, 1s available; (2) to vhat bkeneficial
‘g | uses the water 1s to be applied; (3) will the appropriation impair

14 | existing raights; (4) will the appropriation detrirentally affect the

= | public welfare; (RCW 90.44.060; 90.03.290) (5) will the appropriation
16 | exceed the capacity of the underground formations to yield water withain

17 | 2 reasonable or feasible pumping 1l1ft in the case of purping

18 | developmrents, or within a reasonable or feasible reduction of pressure
19 iln the case of artesian developrents. (RCW 90.44.070).
1
20 : There 1s no guestion that the wvater 1s for a beneficial use.
1
!As to the remainder of the foregoing determinations at i1ssue, appellants
22 !dld not prove that the Department's decision was erroneous. Respondent,
1

on tne other hand, presented evidence which affirratively supported

[
[

1ts decision. The loverina of the pumpincg 1lift of about one inch at

1o
of

appellants' wells is such a riinute part of the estimated reasonable or

1
(9 |

L]

feasible pumping lift of 40C feet (.02%) that 1t cannot be held

2
-1

FIJAL FIUDINGS OF FACT,
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sign:ficant or detrirental.
ITT.

Contrary to the contention of appellant, the Departrent need not
ce-s.Zer RCY 90.44.130 ain its initial cdeterminations as to whether a
per~:t should issue. The provision deals with "appropriators” of water
| fror the same cround water body and gaves the prior appropriator a preferre
use of ground water. It 1s not relevant to the issuance of a permit in the
f:rst instance, but rather it 1s a regulatory provisiocon that applies only
toc nersons vho have appropriated water, l.e., persons who have perfected
richts to a well constructed pursuant to a permit. Even assuring it did
acplv, appellants have not shown harm under RCW 90.44.130.

Iv.

Because respondent Rinta's proposed wells would draw water from thr
sare aquifers as would appellants, the latter ask this Board to order
t-at their prior apvlications be granted by the Department of Ecology
notwithstanding the Dead Canyon hHold Order. We thank it 1is not
arcropriate in the present proceeding. The matters before us are
deterrined by the standards set forth in RCW 90.44.060 and .070 as applied
tc tr2 instant perrit. The Departrent's treatment of appellants' pending
| sar—:T aoplicetions are separate ratters which rust be dealt with in
~ancitrar proceeding. Sirilarly, the establishrent of the Dead Canvon
Holé Zrea, wvhich appears to —ake little sense in light of present
i-fer-ation, carnot be indirectly challenged in this proceedi-g by a
colla-eral attack. HEowever, based upon the only information vhich is
befor= us 1in this case, we would have had no hesitancy in declaring

tro t5ld Area to have been unlawfully created 1£f that matter were

FI a2l FIRDINGS OF PACT,
CCUCLUSIONS QF LAW AND ORDER 8
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properly before us. Ve are avare of the value of water, especially an
light of the present drought in the area. Suffice 1t to say that to
the extent that appellants' applications are prior in tine to that of
Rinta's, they have a vpreferrec use of the cround water to the extent
of their appropriatior ané beneficial use, 2CU7 90.44.130
.
The remainder of appellants' ccntentions are tvithout rerzt.
VI,

Departrent's action authorizing thne issuance of perrits under

-3
o
1]

Application Nos. G4-24252, G4-24253, and G4-2439% should be affirned.
VII.
Any Findinag of Fact which should be deemed a Conclusion of
Law 1s hereby adopted as such.
From these Conclusions, the Pollution Control Hearings Board
enters thais
ORDER
The actions of the Department issuing perrats to respondent Rinta
under Application Nos. G4-24252, G4-24253, and G4-24399 are each

arfirmed.

FINAL FINDINGS OF FACT,
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DATED this

cay of April, 1977.

FIJAL FINDINGS OF FACT,
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ORDER

POLLUTION CONTROL HLCARINGS BOARD

. A, GISSEERG, 1‘1e7'0

CHRIS SMITH, Merker
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